Dear Leslie Whybrow,

I am writing in respect of your Freedom of Information enquiry dated 4th April 2018. Following the issue of a fees notice, the payment for this request was processed on 18th May 2018 and the time for compliance extended by 20 working days on 31st May 2018 due to the complexity of the case. This request has been handled under the Environmental Information Regulations 2004. 

[bookmark: _GoBack]Due to the nature of the returned information (1,212 pages in PDF and approximately 520MB in file size), the information has been burned onto a DVD and sent to you by recorded delivery through the post. The requested information is also contained on this disk. Some of the returned information has been redacted, for the reasons laid out below: 

Regulation 12(5)(e): confidentiality of commercial or industrial information

Description of information:
Numerous reports are detailed throughout the correspondence as attachments, including the phase 1 and 2 costing reports, and various other estimates of cost for infrastructure and construction works. Additionally, financial figures and estimates are scattered across the provided email correspondence. Figures relating to these costs have been redacted throughout the document. 

Does the information qualify the exception?
Engaging 12(5)(e) requires three elements be present: (1) the information must be commercial or industrial in nature. (2) The confidentiality must be provided for by law. (3) The confidentiality must be protecting a legitimate economic interest. 

1) The information is commercial in nature. It relates to the development of Princes Parade, a project entailing the construction of a new leisure centre and housing development. The redacted information relates specifically to infrastructure and construction costs, and projections of profit and expenses. 
2) The information is confidential, being neither trivial nor shared in the public domain. The information was provided with an explicit expectation of confidence from both the Council and the involved consultants. 
3) The confidentiality is protecting a legitimate economic interest – this interest is the Council’s. Releasing the redacted information would damage the viability of the project, decreasing profitability to offset costs. The legitimate economic interest is ensuring the development represents best possible value for money to the public purse. 

The Public Interest Test (PIT):
The exception is subject to a PIT to establish whether it is within the public interest to disclose the information despite the exception being engaged. The Council has considered the public interest, factoring the following elements: 

	Arguments in favour of maintaining the exemption
	Arguments in favour of disclosure

	There is a strong public interest in extracting the best possible value for money from the Phase 1 and 2 competitive tendering process. These phases will include the construction of the leisure centre and associated infrastructure / remediation. Releasing the Council’s own cost estimates (including rates charged, overheads, profits, fees and risk allowance), would allow tenderers to anticipate the Council’s bargaining position. This would serve to make the tendering process less competitive, inflating the overall project cost. This would directly undermine the public interest in providing the best possible value to the public purse. 
	There is always some public interest in disclosure to promote transparency and accountability of public authorities, greater public awareness and understanding of environmental matters, a free exchange of views, and more effective public participation in environmental decision making, all of which ultimately contribute to a better environment.

	Disclosure of the council’s valuation for the residential / commercial land / Hythe Swimming Pool Site would undermine its ability to achieve best value through a competitive process of disposal as it would identify the Council’s own expectations of acceptable value.
	There is a substantial public interest in release as the Council is applying to itself as the local planning authority. This interest in informed engagement in the planning process is particularly compounded by the project’s controversy in some localities. Such circumstances require ‘particular scrupulousness’ on behalf of the Council to avoid the perception of a conflict of interest. 

	The costs incurred by the project will be off-set by the income arising from the sale of residential / commercial land, including the site of the existing pool.  The final cost of the project to the Council will therefore depend on the costs and income.  The council will seek to drive down its costs as much as possible and to maximize income.  Failure to do so (as detailed above) would reduce the level of funding available for the range of public benefits associated with the scheme including the leisure centre, a substantial new public park, an extended and improved promenade and both market and affordable housing.
	The potential costs of the proposals are large and residents are interested in how and on what basis the council will spend public money.

	Whilst the release of an un-redacted versions of the cost appraisals throughout the correspondence would also clarify the comparative viability of the Nickolls Quarry and Princes Parade options, and various different project configurations, it would also release commercially sensitive information that would have a net negative impact on the viability of the project overall.
	

	There is a slight public interest in the general preservation of the principle of commercial confidentiality. If the Council is seen to release legitimately confidential information that will undermine major projects, it could serve to endanger future tendering efforts by driving away potential partner organisations.
	



The balance of Public Interest:
In considering the above factors, the Council has had reference to the fact that the redacted figures relate to a ‘live’ matter, with negotiations for procurement being a relevant concern should the scheme pass planning approval. It is considered that the potential for financial prejudice from release is tangible, real and more likely to occur than not. Information relating to financial estimates is likely to continue to pose a risk of prejudicing a legitimate economic interest until such as a time as the phase 1 and 2 procurement exercises have been concluded. It is considered that in this instance, the interest in withholding the information slightly outweighs the interest in disclosing the information. 

Regulation 13: third party personal data

Description of information:
Identifying data relating to living individuals has been removed from the document. This comprises of names, contact numbers and email addresses. 

Does the information qualify the exception?
Engaging Regulation 13 requires several elements be considered: (1) Is the information personal data? (2) Would disclosure contravene a Data Protection principle? (3) Balancing the rights of the subject against the legitimate interest in disclosure. 

1) The information in question is clearly information that is sufficiently biographical to identify a living individual. The Regulation has been applied to details about Council officers and third parties who can be identified from the information. No whole communication, email or document has been withheld on the basis of this regulation. 
2) The Council considers that disclosing the information would breach the principles contained within GDPR’s Article 5(a) – lawfulness, fairness and transparency (broadly parallel to Principle 1 of the DPA98). When looking at this issue, the Council must consider the subject’s reasonable expectations and any distress that could be caused by release. 

The Council would generally look to withhold personal data relating to officers or third parties, save where it relates to senior officers (such as those listed in the Council’s transparency code disclosure for senior salaries). This would guide a subject’s reasonable expectation of privacy while conducting their business.  Beyond the general distress caused by an unexpected loss of privacy, the Council must also consider the wider context of the project the application relates to. The Princes Parade development is contentious with strong feelings expressed in some sections of the community. 

Due to this, there is an interest in withholding the names and contact details of junior staff members and consultants in order to avoid inappropriate correspondence being directed to them, when there are already protocol in place for engagement with the public and discussion of concerns. The distribution of these officers’ contact details and names into the public domain would consequently cause some distress. 
3) When balancing the rights of the subject against the legitimate interest in disclosure, the Council must have reference to the above elements. In preparing the request, the Council has provided as much information as possible without infringing an individual’s personal data. In light of this, no whole communications, email or document have been withheld in whole on the basis of Regulation 13, with redactions instead being specifically targeted. 

Additionally, email address domain information and job titles have been retained in the correspondence in order to allow the public as much information as possible about the organisations concerned and the positions of the individuals involved without disclosing personal data. The Council considers that there would be relatively little public interest in further disclosure beyond this, save in favour of the general principle of transparency.

Should you require any further information, or if you are not satisfied with our response, please do not hesitate to contact me. You may also request an internal review by writing to the following address: 

Freedom of Information Appeals Officer 
Compliance & Information Governance
Folkestone & Hythe District Council 
Castle Hill Avenue 
Folkestone 
Kent CT20 2QY 

Alternatively you can use our Customer Comment Form which can be accessed at our website www.shepway.gov.uk 

In addition, if you are not satisfied with our response you may apply to the Information Commissioner for an independent review at the following address:

The Information Commissioner 
Wyncliffe House 
Water Lane 
Wilmslow
Cheshire SK9 5AF 
Telephone 0303 123 1113 (local rate) or 01625 545 745 (national rate)
www.ico.org.uk

There is no charge for making an appeal.

Kind regards,
Jamie Naylor
Senior Information Officer
Tel: 01303 853252
Folkestone & Hythe District Council,
Civic Centre, Castle Hill Avenue,
Folkestone, Kent. CT20 2QY.
Email: information.officer@folkestone-hythe.gov.uk
Website: www.folkestone-hythe.gov.uk

